EVROPSKY SOUDNIi DVUR A PRIiPAD
KELLER: PRILIS VZDALENY MOST?
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Prispévek informuje o novém rozhodnuti Evropského soudniho dvora, které se vztahuje na thradu zdravotni péce poskyto-
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vané v zahranici, v daném pfipadé v ne¢lenském staté Evropskeé unie.
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Uvod

V/ novém rozhodnuti, které se vztahuje na
péci poskytovanou v zahranici, pfipadu Keller,
Evropsky soudni dvir (ESD) umoznil pojisténym
pacientlim z ¢lenského stétu Evropské unie, aby
uplatnili prévo byt hospitalizovéni a lé¢eni v ne-
¢lenském stété, pokud zde byla potfeba Zivotza-
chranujici péce (1). | pfesto, ze narodni zdravotni
Ufad, Spanélsky ,Insalud®, byl pfinucen uhradit
naklady nemocniéni péce, miizeme se ptat, zda
rozhodnuti Soudu otevielo Pandofinu skfifku
roz$ifenim pacientova prava na péci mimo EU.

Fakta

Pani Keller byla némecka obCanka, usa-
zend ve Spanélsku a zapojena ve $panéiském
systému socidlniho zabezpeceni (2). KdyZz byla
z rodinnych dlvodd v Némecku, byla pfijata na
kolinskou univerzitni kliniku, kde ji byl diagnos-
tikovan maligni tumor nosu, nosni dutiny a ra-
mifikace vnitrolebni dutiny, vSe dost zavazné
na to, aby kdykoli zplisobilo pacientéinu smrt.

ProtoZze pani Keller chtéla pokraCovat
v Cerpani péce v Némecku, poZadala Spanél-
ské zdravotnické Ufady o povoleni. ,Insalud”
povoleni vydal, nebot stav pani Keller byl nato-
lik vazny, 7e transport do Spanéiska nebyl do-
porucovan. Na zakladé dalSich provedenych
vySetieni 1ékafi z kolinské univerzitni kliniky
dospéli k zavéru, ze vzhledem k mimofadné
choulostivé povaze onemocnéni a potfebé
zvlaStnich znalosti je vitalné nezbytny chirur-
gicky zékrok, ktery musi byt proveden nepro-
dlené a je mozno jej provést pouze na curys-
ské univerzitni klinice ve Svycarsku. Bylo kon-
statovéano, Ze tato soukroma klinika je jedinou
v Evropé, ktera m0ze |éCit onemocnéni pani
Keller s prokazatelnou védeckou U¢innosti.

V listopadu 1994 byla pani Keller pfeveze-
na na curySskou kliniku a podstoupila chirur-
gicky zakrok s uspokojivymi vysledky. Celko-
vé naklady na péci zahrnujici radioterapii byly
vyéisleny na 87000 $vycarskych frankl a byly
zaplaceny pani Keller.

Spor
Jinsalud“ byl pozadan o proplaceni této
sumy, ale thradu odmitl. ,Insalud“ prohlasil,

Ze Uhrada nakladd zdravotni péce v neclen-
ském staté EU vyzaduje vyslovné pfedchozi
schvaleni. Pani Keller zahdjila soudni fizeni
pfed Spanélskymi soudy a poZadovala thradu
nakladd vynaloZenych na péci.

Spanélsky soud si nebyl jisty, zda jsou
odpovédné Spanélské ufady vazany diagné-
zou a volbou péce schvéalenou némeckymi
|ékafskymi institucemi. A dale pak, zda je
zde povinnost uhradit naklady na nemocnic-
ni péci o pani Keller, kterd byla poskytovana
na cury$ské klinice. Vzhledem k tomu, ze se
obé otdzky tykaly vykladu evropského prava
socidlniho zabezpeceni, pfedloZil Spanélsky
soud tyto otdzky Evropskému soudnimu dvo-
ru, ktery jediny mize vykladat pravo EU.

Evropsky soudni dvir

Aby mohl odpovédét na polozené otazky,
Soud odkazal na ucel aplikovatelnych ustano-
veni prava socialniho zabezpecéeni a na jejich
funkci, tedy pomoci usnadnit volny pohyb
osob, které jsou zapojeny v systému socialni-
ho zabezpeceni a, v ur€itém rozsahu, zajistit
pfeshraniéni zdravotni péci mezi Elenskymi
staty (§ 46) (3). DosaZeni sledovaného uce-
lu je zalozeno na sdileni odpovédnosti mezi
odpovédnou instituci (Insalud) a ¢&lenského
statu pobytu (Némecko). Zatimco ,Insalud” je
zodpovédny za zajiSténi schvaleni poskytnuti
zdravotni péce v zahranii, je na némeckych
|ékafich, aby zajistili zdravotni péCi v souladu
s aplikovatelnymi némeckymi obecné zavaz-
nymi pravnimi pfedpisy. Vyplyva to z toho
pravidia sdilené odpovédnosti, ve vztahu
k opatfenim EU, ktera se vztahuji na vzajemné
uznavani diplomd o formalni kvalifikaci zdra-
votnickych pracovnikd, podle kterého ,Insalud
je vazan rozhodnutim némeckych Iékafl a Ze
je povinen akceptovat a uznat zavéry a volbu
péce ucinénou témito Iékafi (§ 50). V tomto
konkrétnim pfipadé schvélil ,Insalud” podstou-
peni chirurgického zakroku v Némecku. Podle
toho pokud je schvéleno poskytnuti zdravotni
péte mimo Spanélsko, je vazan zavéry, které
se vztahuji k potfebé urgentni Zivotzachrafuji-
ci péCe a které ucinili opravnéni lékafi. Podob-
né, ,Insalud“ je vazan volbou péce, ktera byla

3 /2005 ZDRAVOTNICKE PRAVO V PRAXI / www.zdravotnickepravo.cz

provedena témito Iékafi za téch okolnosti, kdy
urgentni pé¢e mohla byt poskytnuta pouze mi-
mo Uzemi Evropské unie.

Za téchto okolnosti po pani Keller nemoh-
lo byt poZadovano, aby se vrétila k odpovédné
instituci “Insalud”, aby zde podstoupila Iékar-
ska vySetfeni, pokud lékafi v Némecku do-
spéli k zavéru, Ze jeji zdravotni stav vyZaduje
urgentni péci. Navic pozadavek pfedchoziho
schvéleni ze strany ,Insalud“ by znevazoval
pravidlo sdilenych pravomoci, které je zasadni
pro evropské pravo socidlniho zabezpeCeni
a princip vzajemného uzndvani profesnich do-
vednosti [ékafl (§ 57).

Argument pfedloZeny Spanélskou viadou,
ze cil planovani a organizace poskytovani
nemocnicni péce by byl ohrozen, pokud by
pojisténym osobam byl umoznén volny pfistup
ke zdravotnickym sluzbdm v zahraniéi (véetné
neclenskych zemi) nepokladal Soud za rele-
vantni, nebot ,Insalud“ dal pfedchozi souhlas
se zdravotni péc¢i v zahranici.

Ve své druhé otazce se narodni soud ptal
v zésadé na podminky Uhrady nakladd zdra-
votni péce, které se vztahuji k pééi poskytnuté
v ne¢lenském staté. Zde Soud odkazal na sva
pfedchozi rozhodnuti, ve kterych dospél v za-
sadé k zavéru, ze pojisténa osoba je opravné-
na vyuZzivat vyhod toho druhu, které jsou po-
skytovany zdravotnickymi sluzbami ¢lenského
statu pobytu, jménem odpovédného ufadu.
V tomto konkrétnim pfipadé to znamend, ze
naklady na péci nesené (dédici) pani Keller
maji byt proplaceny ,Insalud” v souladu s né-
meckymi pravidly pro Uhradu. Na zakladé toho
jsou Spanélsti pojisténci oSetfovani za stejnych
podminek jako pojisténci némecti. Navic musi
byt jasné, Ze poskytnuta péce je prospésna
podle pravnich pfedpist pfislu$ného ¢lenské-
ho statu (Spanélska).

Diskuze

Pripad Keller miize byt pfifazen k fadé
rozhodnuti Evropského soudniho dvora, ktera
se tykaji zdravotni pé¢e poskytované v zahra-
ni¢i (4). Rozdil je v tom, Ze pani Keller pozado-
vala uhradu zdravotni péce poskytnuté mimo
Evropskou unii, zatimco pfedchozi rozhodnuti
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se tykala nemocnicni a ambulantni péce v ji-
ném Clenském staté. Co ¢ini tento pfipad zaji-
mavym je vyklad evropského prava socialniho
zabezpeCeni poskytnuty Soudem, pfesnéji
fe¢eno vyklad nafizeni 1408/71 o koordinaci
socialniho zabezpeceni. Ackoli dzemni pd-
sobnost komunitarniho préva je omezena na
Clenské staty, nevyluCuje to jeho aplikovatel-
nost, pokud se tyka sluzeb poskytovanych
mimo Evropskou unii, coz bylo vysvétleno
Evropskym soudnim dvorem. Spanélské vlada
rozporovala takto Siroky vyklad komunitdrmiho
prava. Tvrdila, Ze vzhledem k tomu, ze byla
zdravotni péce poskytnuta mimo Evropskou
unii, vysledek fizeni nemiZe zaviset na vy-
kladu komunitarniho prava, ale pfindlezi vy-
luéné narodnimu pravu (§ 37). Soud odvrétil
tento argument s poukazem na skutecnost,
Ze rozhodujicim kritériem pro pouziti nafizeni
je, ze pojistény je soucasti systému socidlni-
ho zabezpeceni Clenského statu. Jelikoz pani
Keller byla pojiSténa u Spanélské ,Insalud®, je
pouZitelnost prava Evropskych spoleCenstvi
nadevsi pochybnost (§ 39).

Navic, Soud zaloZil své rozhodnuti na
pravidlu sdilené plsobnosti mezi domovskym
¢lenskym statem a Clenskym statem pobytu.
Zadruhé, vzhledem k systému vzéjemného
uznavani kvalifikace, je mozno pfedpokladat,
Ze jsou némecti Iékafi kvalifikovani a opravné-
ni provést diagnézu a volbu léCby. Pfi uznani
této zplsobilosti nema skute€nost, Ze stat do
kterého byl pacient pfevezen neni ¢lenskym
statem EU Z&dny vyznam.

Otevfel pfipad Keller Pandofinu skfifku
pro pacienty, ktefi vyhledavaji nejlepsi zdra-
votnické sluzby v zahranici? Ne zcela. Zaprvé,
pozadavek pfedchoziho schvéleni zahrani¢ni
nemocnicni péce od pfislusného nérodniho
organu z0stava v platnosti. Bez povoleni neni
narodni orgén povinen uhradit naklady neakut-
ni hospitalizace v jiném (Clenském) staté. Za-
druhé, pozadovana pé¢e musi byt odpovidajici
a pfinaSejici prospéch podle platnych pravnich
pfedpist. Kone¢né pak mize odpovédny orgén
stanovit Casové omezeni pro specidlni péci. Je
mozno uzavfit, Ze navzdory ur¢itym omezenim
Clenskeé staty neztratily kontrolu nad organizaci
svych zdravotnickych systém0. Z pfedchozich
rozhodnuti jasné vyplynulo, Ze tato omezeni
musi byt vykladana objektivné. Napfiklad to,
co je pokladano za odpovidajici nebo normalni,
musi byt pokladano za normalini v pfislusnych
mezinarodnich medicinskych kruzich a nejen
mezi |ékafi v rdmci jednoho ¢lenského statu
(pfipad Smits/Peerbooms) (5).

Z(istava otazkou, zda Soud nezaSel piilis
daleko na bojisti preshranicni péce. Narozdil od
polniho marsala Montgomeryho konfrontované-
operaci ,Market Garden“, Soud uspél v prolo-
meni obrany Clenskych stétd, ktera hajila soci-

Poznamky
1. Case C-145/03 Keller, 12 April 2005, n.y.r.

alni zabezpeceni. Po¢inajic rozhodnutim ve véci
Decker a Kohll, dal$i rozhodnuti rozsifila pravo
pacientll na péci v zahrani¢i. V tomto ohledu
nebyl pfipad Keller zcela jisté posledni bitvou
na bojidti. Posilovani pacientskych prav mé vést
k cili, imZ je podpora rovnosti zbrani mezi ¢len-
skymi staty a jednotlivci. Z tohoto pohledu neni
mozno pokladat zadny most za pfili§ vzdaleny.

Zavérecné pozndmky

Ackoliv se hlavni Fizeni tykalo $panél-
ského zdravotnického systému, obdobné ma
pfipad pfimy vyznam pro dalsi Clenské staty,
Ceskou republiku nevyjimaje. Nafizeni o koor-
dinaci socidlniho zabezpeceni opravriuje ob-
¢any EU, aby, podminéné, obdrzeli zdravotni
péci v zahranici, a to i v neclenskych statech.
Za podobnych podminek jako v pfipadé Keller,
mohou ¢esti obCané pozadovat hospitalizaci
a zdravotni pééi mimo Evropskou unii, zatim-
co Ceské zdravotnické ufady jsou vazany po-
vinnosti uhradit néklady v souladu s pravidly
Clenského statu pobytu, pokud byl pacient
pfevezen do statu ne¢lenského.

Preklad z anglictiny:
Magr. Ing. Lukas Prudil, Ph.D.
JUDr. Zdenka Prudilova-Konickova

2. Pozn. prekladatele — sociélni zabezpeceni ¢i pojisténi je nutno v tomto pfipadé chépat i jako zdravotni pojisténi.
3. Pouzitelné ustanoveni se tyka ¢lanku 22 nafizeni 1408/71 o koordinaci systému socialniho zabezpeceni.

4. Pfedchozi pfipad, ktery se toho tykal (pfipad Leichtle) byl publikovan ve Zdravotnické pravo v praxi 2005; 1: 10—13.
5. napt. pfipad Smits/Peerbooms, C-157/99 (2001) E.C.R. |-5473.

THE EUROPEAN COURT OF JUSTICE AND
THE KELLER CASE: A BRIDGE TOO FAR?

André den Exter
Radboud University Nijmegen

The article describes and explains new decision of European Court of Justice. It concerns medical care provided in non-
-member state of EU and duty to finance it.

Key words: social security, social insurance, health insurance, health care abroad.

Introduction

In a new ruling on cross-border care, the
Kellercase, the European Court of Justice (ECJ)
provided insured patients from an EU member
state with the right to be hospitalised and trea-
ted in a non-member state when there is a need
for vital treatment (1). Since the national health
authority, the Spanish Insalud, was forced to
reimburse the costs of hospital treatment, one

may ask whether the Court’s ruling has opened
Pandora’s box by extending the patient’s right to
health care outside the EU.

The Facts

Ms Keller, of German nationality, was
resident in Spain and affiliated to that mem-
ber state’ social security scheme. When she
was in Germany for family reasons, she was
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admitted to the Cologne University clinic. She
was diagnosed with a malignant tumour of the
nose, the nasal cavity and ramification in the
intercranial space, sufficiently serious to be
likely to cause the patient’s death any time.
Since Ms Keller wanted to continue her
medical treatment in Germany, she asked the
Spanish health authorities for permission. Insa-
lud granted permission on the grounds that in
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view of the serious nature of her state of health
a transfer to Spain was not advisable.

Following the examinations, the doctors
from the Cologne University clinic considered
that, in view of its extremely delicate nature
and the special expertise required, the sur-
gical operation which was immediately and
vitally necessary could only performed in the
Zurich University clinic (Switzerland). It was
stated that the private clinic was the only one
in Europe which could treat Ms Keller’s illness
with recognised scientific efficacy.

In November 1994, Ms Keller was transfer-
red to the Zurich clinic and underwent surgery,
with satisfactory results. The total costs of the
treatment, including radiotherapy, were amoun-
ted to 87,000 CHF and were paid by Ms Keller.

The Litigation

Insalud was called for reimbursement
of that sum but it refused the application. Insa-
lud stated that reimbursement of the costs
of medical treatment provided in a non-mem-
ber country required express prior authori-
sation on its part. Ms Keller started a judicial
procedure before the Spanish court, asking for
reimbursement of the costs of treatment.

The Spanish court was uncertain whether
the competent Spanish health authorities are
bound by the diagnosis and choice of treat-
ment of the doctors authorised by the German
medical bodies. Secondly, whether there is an
obligation to reimburse the costs of Ms Keller's
hospital treatment in the Zurich clinic. Since
both questions dealt with the interpretation
of European social security law, the Spanish
court referred its questions to the European
Court of Justice, exclusively competent to in-
terpret Community law.

The Court of Justice

To answer the question, the Court refers to
the objective of the applicable social security
provision, and its function, i.e. helping to faci-
litate the free movement of persons covered
by social insurance, and to the same extent,
the provision of cross-border medical services
between member states (para. 46) (2). The
achievement of the objective pursued is based
on a sharing of responsibilities between the
competent institution (Insalud) and the insti-
tution of the member state of stay (Germany).
Whereas the Insalud is responsible for granting
authorisation for receiving health care abroad,
it is for the German physicians to provide tho-
se services in accordance with the applicable
German law. It follows from that rule of shared
responsibilities, in correlation with the Com-
munity measures relating to the mutual reco-
gnition of diplomas of the formal qualifications
of practitioners of medicine, that the Insalud is

bound by the hands of the German physicians,
and that it is obliged to accept and recognise
the findings and choices of treatment made by
those doctors (para. 50). In this particular case,
Insalud gave permission to undergo a medical
surgery in Germany. Accordingly, when it has
agreed to receive a medical treatment outside
Spain, it is bound by the findings relating to the
need for urgent vital treatment made by the au-
thorised doctors. Similarly, Insalud is bound by
the choice of treatment made by these doctors
given the circumstances that the urgent treat-
ment could only be provided outside the EU.

Under those circumstances, Ms Keller
cannot be required to return to the competent
authority, the Insalud to undergo a medical
examination there, when doctors in Germany
considered that her state of health required ur-
gent treatment. Moreover, asking prior approval
of the Insalud would disregard the rule of sha-
red responsibilities underlying European social
security law and the principle of mutual recogni-
tion of doctors’ professional skills (para. 57).

The argument submitted by the Spanish
government that the objective of planning
and organising the provision of hospital care
would be endangered if insured persons were
allowed to have free access to health services
abroad, including non-member countries, did
the Court not consider as relevant since Insa-
lud had given prior authorisation for medical
treatment abroad.

By its second question, the national court
essentially asks for the conditions for reimbur-
sement of the costs linked to medical treatment
in a non-member state. Here the Court refers
to its previous rulings in which it concluded
that, in principle, the insured enjoy the benefits
in kind provided by the health services of the
member state of stay, on behalf of the compe-
tent authority. In this particular case, it means
that the costs of treatment borne by (the heirs
of) Keller have to be reimbursed by the Insalud,
in accordance with German reimbursement
rules. By doing so, the Spanish insured are
treated under the same conditions as to Ger-
man insured citizens. Furthermore, it should
be clear that the treatment received is among
the benefits provided by the legislation of the
competent member state, i. e. Spain.

Discussion

The Keller case can be added to a series
of rulings from the European Court of Justice
on health care abroad (3). The difference with
other rulings is that Keller asked for (reimbur-
sement of) medical treatment outside the Eu-
ropean Union, whereas previous rulings con-
cerned in and out patient health care in another
member state. What makes this case intere-
sting is the interpretation given by the Court

3 /2005 ZDRAVOTNICKE PRAVO V PRAXI / www.zdravotnickepravo.cz

on European social security law, more specific
the meaning of Regulation 1408/71 on the co-
ordination of social security. Although the ter-
ritorial scope of Community law is restricted to
its member states that does not exclude its ap-
plicability when it concerns services provided
outside the European Union. Essentially, this is
what the Court of Justice has made clear. The
Spanish government disputed such an exten-
sive interpretation of Community law by clai-
ming that since the medical treatment provided
outside the European Union, the outcome of
the proceeding does not therefore depend on
the interpretation of Community law, but is a
matter exclusively for national law (para. 37).
The Court parried that argument by stating that
the decisive criterion for the applicability of the
regulation is that the insured is affiliated to a
social security scheme of a member state. Sin-
ce Ms Keller was affiliated under the Spanish
Insalud, the applicability of Community law
was therefore beyond doubt (para. 39).

Furthermore, the Court based its decision
on the rule of shared responsibilities between
the home member state and the member state
of stay. Secondly, due to the system of mutual
recognition of diplomas, one may assume that
German doctors are qualified and authorised
to make a diagnosis and choice of treatment.
Given that competence, the fact that the state
to which the patient has been transferred is not
a member of the EU, is of no importance.

Has the Keller case opened Pandora’s box
for patients searching the best health care ser-
vices abroad? Not quite, first of all, prior autho-
risation from the competent national authority
for hospital care abroad remains valid. Without
permission, the national authority is not obli-
ged to reimburse the costs of hospitalisation
for non acute care in another (member) state.
Secondly, the treatment requested should be
adequate and accepted as benefit provided
for by the legislation. Finally, the competent
authority may set a time limit for the specific
treatment. One may conclude that despite
certain restrictions, member states have not
lost control over the organisation of their he-
alth care system. From previous rulings, it has
become clear that these restrictions should
be interpreted objectively. For instance, what
is considered adequate or common should be
interpreted as common in internationalmedical
circles concerned, and not only among physi-
cians within a single member state (Smits/Pe-
erbooms case) (4).

Remains the question whether the Court
has gone too far at the battlefield of cross bor-
der care. Different from Field Marshal Mont-
gomery, confronted with World War II’s most
tragic blunder of Operation Market Garden,
the Court has succeeded to force a break in
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member states’ line of defence on social secu-
rity. Starting with the Decker and Kohll ruling,
further case law has extended patients’ right to
health care abroad. In this respect, the Keller
case was definitely not the last battle in this
area. By strengthening the rights of patients,
its mission aims at promoting equality of arms
between member states and individuals. In
that respect, there is no bridge too far.

Final remarks

Although the main proceeding concerns
the Spanish health care system, mutates mu-
tandis, the case is of direct relevance to other

member states, including the Czech Republic.
The Regulation on the coordination of social
security entitles EU citizens — conditionally —to
receive health care abroad, even in non-mem-
ber countries. Under similar circumstances as
the Keller case, Czech citizens may ask for

Footnotes
1. Case C-145/03 Keller, 12 April 2005, n.y.r.

hospitalisation and medical treatment outside
the European Union, whereas Czech health
authorities are bound to reimburse the costs
according to the rules of the member state
of stay when transferring the patient to a non-
-member state.

2. The applicable rule concerns Article 22 of Regulation 1408/71 on the coordination of social security systems.
3. A previous case concerned the Leichtle case, published in: Zdravotnické pravo v Praxi (2005) no. 1, pp. 10—13.
4. E.g., the Smits/Peerbooms case, C-157/99 [2001] E.C.R. I-5473.
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