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Uvod

V souvislosti se vstupem do Evropské unie
bude Ceské republika konfrontovéna s rozhod-
nutimi Evropského soudniho dvora. Stejné jak
se tomu neddvno stalo v pfipadé pana Jaegera
(dale jako ,pfipad Jaeger), kdy Evropsky
soudni dvir dospél k zavéru, ze némecké pred-
pisy upravuijici pracovni dobu ve zdravotnictvi
nejsou v souladu s evropskou smérnici o pra-
covni dobé (smémice €. 93/104/EC). A&koliv
se zminény proces dotykal pouze sporu pana
Jaegera s Némeckem, bude mit rozhodnuti v té-
to véci pfimy dopad na financovani a organizaci
systému zdravotni péce i v ostatnich ¢lenskych
statech. Nasledujici fadky se proto zabyvaji
i z toho vyplyvajicimi potencionalnimi nasledky
pro Ceskou republiku.

Vychozi skutkovy stav

Pan Jaeger pracoval jako Iékaf na oddéleni
chirurgie v némeckém Kielu. Celkem stravi
3/4 pracovni doby v pracovni pohotovosti na
uréeném misté (,on call’, ,Bereitschaftsdients”).
Podle jeho pracovni smlouvy je zaméstnanec
povinen v reZimu pohotovosti se zdrzovat na
misté uréeném zaméstnavatelem a soucasné byt
svému zaméstnavateli i telefonicky dostupny. Za-
méstnanci je povoleno odpocivat nebo byt jinak
zaneprazdnén, dokud zaméstnavatel nevyzaduje
jeho sluzby.

Némecké pracovni préavo rozlisuje

tFi kategorie pracovni doby:

a) pfipravenost k vykonu prace (,readiness for
work®, ,Arbeitsbereitschaft")

b) pracovni pohotovost na uréeném misté (,on
call service®, ,Bereitschafsdienst”)

c) pracovni pohotovost mimo pracovisté
(,stand-by service®, ,Rufbereitschaft").

Prvni moznost je obecnym pravidlem,
které zaklada plny pracovni Uvazek k vykonu
Iékafského povolani dle pracovni smlouvy (napf.
v ambulanci, na opera¢nim sale), tedy zavazek
zaméstnance zdrzovat se na pracovisti — dostup-
nost a schopnost okamzitého vykonu Iékafského
povolani. Pracovni pohotovost v obou dalSich
kategoriich je dobou odpoginku.

Pracovni pohotovost na uréitém misté vy-
Zaduje pouze pfitomnost zaméstnance na misté
uréeném zaméstnavatelem a zaméstnanec je

navic opravnén odpocivat do okamziku, nez je
povolan do sluzby zaméstnavatelem. U pracovni
pohotovosti mimo pracovisté neni zaméstnanec
zavazan zdrzovat se na misté uréeném zamést-
navatelem, nicméné musi zlstat zaméstnavateli
dostupny pro pfipad nahlé potfeby vykonu jeho
profesnich dkold.

Pan Jaeger je toho nézoru, ze jim provadéna
pracovni pohotovost na uréeném misté jako
|ékafe urgentni péCe musi byt povazovana za
pracovni dobu podle evropské smérnice o pra-
covni dobé. Tato smérnice stanovi minimalni
pozadavky ve vztahu k organizaci pracovni
doby s cilem zajistit vy$8i stupefi bezpecnosti
prace a ochrany zdravi pro pracovniky. V tomto
hodnuti Evropského soudniho dvora — ve své
podstaté podobny pfipad pracovni pohotovosti
na pracovisti v procesu Simap proti Spanéisku.
V tomto rozhodnuti soud proved! vyklad pojmu
Lpracovni doba“ jako ¢asové obdobi zahrnujic
i Gas straveny v pracovni pohotovosti na praco-
visti Iékafi v primarni sféfe. V disledku toho se
pracovni pohotovost na pracovisti zapocitava do
maximalniho povoleného poCtu odpracovanych
hodin tydné (tj. 48 hodin).

Pracovni doba

V piipadé pana Jaegera musel soud zod-
povédét otézku, jestli Cas strdveny v pracovni
pohotovosti na uréeném misté v nemocnici
obecné tvoii pracovni dobu ve smyslu evropské
smérnice. Tedy i za situace, kdy je zaméstnanci
povoleno v nemocnici spat, pokud zrovna neni
povoldn k vykonu svoji préce.

Pfi zkoumani této otdzky Evropsky soudni
dvar vySel z cile evropské smérnice, a sice urcit
minimalni podminky pro zlepSeni Zivotnich a pra-
covnich podminek pracovnikli prostfednictvim
sblizovani délky pracovni doby. V rozhodnuti
Simap Evropsky soudni dvr jiz konstatoval, Ze
Iékafi v primarni sféfe béhem nepferueného
béhu pracovni pohotovosti na pracovisti, splfuji
podminky pracovni doby. Skute€nost, ze tito Ié-
kafi byli zavazani byt pfitomni a dostupni na svém
pracovisti pro pfipad potfeby jejich Iékafskych
sluzeb, musi byt povazovana jako pracovni do-
ba. Na tomto z&véru nic neméni ani to, Ze |ékafi
bé&hem pracovni pohotovosti na pracovisti mohou
pobyvat na pokoji pro odpocinek, zfizeny k témto
UEellim, dokud nejsou povolani do sluzby. Takovy
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|ékaF totiz zOstava mimo rodinné a spoleCenské
prostfedi a ma méné svobody rozhodovat o tom,
jak nalozi se svym €asem v dobg, kdy zaméstna-
vatel jeho sluzby zrovna nevyzaduje.

Tato situace se zasadné liSi od pracovni
pohotovosti mimo pracovisté, béhem které se
Iékaf zdrzuje mimo pracovisté. Zavérem lze tedy
shrnout, Ze doba stravena zdravotnickym perso-
nalem v pracovni pohotovosti na pracovisti a za
pfedpokladu jejich skutecné fyzické pfitomnosti
je dobou pracovni.

Institut vyjimky

Nicméné evropska smérnice clenskému
statu umoziuje formou tzv. opt-out — vyjimky
se k pouziti evropské Upravy maximalni délky
pracovniho tydne nepfipojit (Clanek 18), a to
prostfednictvim individuélni dohody se za-
méstnancem, ktery souhlasi s pracovni dobou
delSi nez 48 hodin tydné. Podle pravniho nézoru
Evropského soudniho dvora neni souhlas odbo-
rovych zastupcl v kontextu kolektivni smlouvy
rovnocenny se souhlasem pracovnika samot-
ného. Jeho souhlas vSak musi byt svobodny
a informovany o nésledcich.

Zminéna derogace na zékladé vyjimky
nesmi byt Elenskymi staty interpretovana neo-
mezené. Nelze totiz ignorovat principy ochrany
bezpeénosti pfi praci a ochrany zdravi pracov-
niky a soucasné je nutné respektovat kumula-
tivné dané podminky ustanoveni o vyjimce, napf.
nesouhlas zaméstnance s dohodou o préaci nad
48 hodin tydné mu nemdze byt na tjmu, povin-
nost zaméstnavatele vytvaret aktuéini zdznamy
0 zaméstnancich, ktefi naopak s timto souhlas,
tyto zdznamy pak dét k dispozici pfislusnému
statnimu orgdnu, soucinnost zaméstnavatele
s timto orgdnem apod. V procesu Jaeger vSak
Némecko moznosti derogace nevyuzilo.

Dodrzovéni maximalni hranice pracovni do-
by 48 hodin tydné povede ve vétsiné ¢lenskych
zemi k naboru dal$i pracovnikd, aby bylo mozné
zajistit stejnou droven doposud poskytovanych
sluzeb. Némeckd vlada napfiklad vypogitala, ze
v dusledku evropské smérnice bude tfeba navy-
Sit pocet persondlu az o 15 000 a bude muset
byt zaméstnano dalSich 27 000 Iékafd, pficemz
naklady s tim spojené se vySplhaji az na 1,75 mi-
liard Euro.

UZ nyni je jasné, ze mimo zvySené finanéni
naklady zpudsobi vyklad evropské smérnice
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problémy zejména v Elenskych statech, které uz
nyni trpi nedostatkem zdravotnického personélu.
Po 1. 8. 2004 se za¢ne pfedmétnd smérnice
aplikovat i na neatestované lékafe, ktefi zpra-
vidla v pracovni pohotovosti na pracovisti stravi
v priméru vice nez 55 hodin tydné.

V reakci na proces Simap holandské vldda
nejdfive odmitla jakykoli vyznam pro Nizozem-
sko. Nicméné rozhodnuti ve véci Jaeger obecné
stanovi definici pracovni doby a doby odpoéinku
a je aplikovatelné ve vSech Clenskych stétech.
Ve vysledku tedy holandska pravni Uprava
neni v souladu s evropskou smérnici, protoze
Nizozemsko nevyuZilo moznosti vySe zminéné
vyjimky, aby nepodkopavala cile evropské smér-
nice. Uzivani vyjimek je naopak bézné v pfipadé
Velké Britanie. V sou€asnosti vSak Nizozemsko
sv(ij postoj znovu zvazuje.

V' disledku rozhodnuti ve véci Jaeger
mnoho zemi pfipravuje novou legislativu, jiz ob-
sahujici klauzuli o vyjimce ve zdravotnim sektoru
(napf. Némecko, Spanéisko). Nové zemé jako
Malta, Kypr, Estonsko, Litva a Madarsko budu
nésledovat jejich pfiklad.

V' soucasnosti Evropskd komise provédi
revizi tzv. opt-out procedury (tj. reZimu uplatnéni
moznosti vyjimky) a zvazuje, jak znovu a vice
pruznéji definovat pracovni dobu, ale zaroven
tak, aby evropskd smémice i nadale ucinné

chranila zdravi zaméstnancU a jejich bezpe¢nost
pfi praci.

Vyznam pro Ceskou republiku

Obé rozhodnuti ve véci Simap a Jaeger
také ovlivni oblast Eeského zdravotnictvi.
Cesky zakonodarce musi zaélenit evropskou
smérnici o pracovni dobé do narodnich
pfedpisl, véetné definice a vykladu pracovni
doby, jak byla vylozena Evropskym soudnim
dvorem. Aby Ceska Uprava byla v souladu
s evropskou, je tfeba, aby pracovni pohoto-
vost na uréeném misté vyzadovala skute¢nou
fyzickou pfitomnost na pracovisti a tvofila
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soucast pracovni doby. Reseni této otazky
se dotyka i jinych sektorl jako o$etfovatelstvi,
hasi¢l a armdady, kde zaméstnanci pracuiji
vice jak 48 hodin tydné.

Vzhledem k nastinénym problém(m, by bylo
rozumné zvazit tzv. opt-out vyjimku (jestlize se
tak jeSté nestalo), misto vyCkavani na zménu
smérnice. Pokud se tak nestane, Iékafi se bu-
dou moci od 1. kvétna 2004 domahat, aby ¢as
straveny v pracovni pohotovosti na pracovisti
byl pokladan za pfes¢as, a to pfimo na zékladé
evropské smérnice.

Preklad: JUDr. Jana Svatoriovd,
Magr. Ing. Lukas Prudil, Ph.D.

1. Court of Justice case C-151/02 Jaeger, 9 September 2003, not yet published.

2. Officially, Council Directive 93/104/EC of 23 November 1993 concerning certain aspects of the organisation of
working time. OJ 1993 L307, p. 18. Article 2 of the Directive distinguishes between two categories: working time and
rest period. Working time shall mean “any period of time which the worker is working, at the employer’s disposal and
carrying out his activities or duties”. Whereas rest period is defined as “any period which is not working time”.

. Case C-303/98 Simap (2000) ECR 1-7963.
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Article 18 1(b)(i) of the Directive.
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Directive 2000/34/EC OJ L 195, 1.8.2000, p. 41, amending the working time Directive 93/104/EC.

9. Working Times Regulations (WTR) 1998, SI 1998/1833 as amended, transposing the Directive.
10. See, ‘Communication from the commission concerning the re-exam of Directive 93/104/EC concerning certain
aspects of the organization working time’. Brussels, 30.12.2003 COM (2003) 843 final, p. 16.

11. Ibid.

THE EUROPEAN COURT OF JUSTICE AND
WORKING TIME IN THE HEALTH CARE
SECTOR: RELEVANCE TO THE CZECH

REPUBLIC

André den Exter

Introduction

Entering the European Union, the Czech
Republic will be confronted with the rulings
from the European Court of Justice. In a
recent judgement, the Jaeger case (1), the
European Court of Justice concluded that
the German rules on working time in the he-
alth sector were not in line with the European
Directive on working time (Directive 93/104/
EC). Although the case concerns Germany,
the outcome will be of direct importance to the
financing and organisation of health care sys-
tems in other Member States. A first analysis
examines the potential consequences for the
Czech Republic.

The facts
Mr. Jaeger has worked as a medical doctor in
the surgical department of a hospital in the city of Kiel
(Germany). He spends three quarter of his normal
working hours on call (“Bereitschaftsdienst”). Accor-
ding to his contract, when an employee is on call, he is
obliged to be at present at a place determined by the
employer, and to keep himself available to answer his
employer’s call. But he is authorised to rest or to occu-
py himself as long as his services are not required.
Under German labour law, there are three
categories of time to be distinguished:
I readiness for work (“Arbeitsbereitschaft”)
Il. on-call service (“Bereitschaftsdienst”) and
lll. stand-by (“Rufbereitschaft”).
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Readiness for work (Arbeidsbereitschaft) is
a general rule that constitutes full working time
since he is available to his employer and obliged
to remain continuously attentive. Whereas on-call
service and the stand-by service are categorised
as rest time. An employee is on call (Bereitschaft-
sdienst) when he is obliged to be present at a
place determined by the employer, and to keep
himself available to answer his employer's call,
but he is authorised to rest as long as his servi-
ces are not required. While the stand-by service
(Rufbereitschaft) is characterised by the fact that
the employee is not obliged to remain waiting in a
place designated by the employer but it is suffici-
ent for him to be reachable at any time so that he
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may be called upon at short notice to perform his
professional tasks.

Mr Jaeger is of the opinion that the on-call
duty performed by him as an emergency doctor
must be considered as working time within the
meaning of the working time directive (2). This
Directive lays down minimum requirements with
regard to the organisation of working time, with the
aim of ensuring a better level of safety and health
protection for workers. Jaeger refers in this respect
to a previous Court ruling dealing with an essen-
tially similar case concerning on-call services in
Spanish hospitals, the Simap ruling (3). In that
ruling the Court interpreted working time as inclu-
ding time spent on call by doctors in primary health
teams on the basis of being physically present at
the health establishment. As a consequence, this
part of the on call services counts for the maximum
weekly duration of work (48 hours).

Working time

In the present case, the Court had to answer
the question whether time spent on call (Bereits-
chaftsdienst) by an employee in a hospital, in
general, constitute working time within the me-
aning of the Directive, even where the employee
is permitted to sleep in the hospital at times when
he is not required to work.

Examining this question, the Court refers to
the Directive’s objective, i. e., to lay down minimum
requirements intended to improve the living and
working conditions of workers through approxima-
tion of the duration of working time. In the Simap
judgement, the Court already found that doctors
spending uninterrupted time on call in primary
care teams, where their presence at the health
centre is required, fulfil the conditions of working
time. The fact that such doctors were obliged to
be present and available at the workplace with a
view to providing their professional services, had
to be regarded as working time. That conclusion
is not altered by the fact that the employer makes
available to the doctor a rest room in which he can
stay for as long as his professional services are
not required. Such an on-call doctor has to remain
apart from his family and social environment and
has less freedom to manage the time during which
his professional services are not required.

This is fundamentally different from a doctor
on stand-by, where a doctor is not present at the
hospital. Consequently, the time that medical per-
sonnel are on call-service and physically present
in the hospital must be regarded as working time.

Opt-out exception

However, the Directive gives Member States
the possibility using the “opt out” escape (Article
18). This means that Member States are allowed
to derogate from the maximum working time by
means of individual agreement with the worker
who agrees to work more than 48 hours per

week. According to the Court “the consent given
by trade-union representatives in the context of a
collective or other agreement is not equivalent to
that given by the worker himself” (4). The worker’s
agreement must be free and informed.

Moreover, Member States cannot interpret
that derogation freely. They must observe the ge-
neral principles of protection of safety and health
of workers and satisfy a certain number of condi-
tions set out cumulatively in that provision, i.e. the
worker’s agreement to work longer than the weekly
maximum working time of 48 hours; no worker not
willing to work more than 48 hours weekly shall be
subjected to any detriment by his employer; kee-
ping up an up-to-date records of all workers who
carry out such work; the records shall be placed
at the disposal of the competent authorities, and
the employer provides the competent authorities
at their request with information (5). In the Jaeger
case, however, the German government had not
availed itself of that possibility of derogation.

European commotion

Compliance with the maximum weekly
working time of 48 hours will mean that most
countries have to recruit additional physicians
to ensure the same level of care. The German
government concluded that staffing requirements
would increase by 15, 000 and 27, 000 additional
doctors to be employed, whereas the additional
costs would run to EUR 1.75 billion (6).

It is clear that apart from the financial costs,
this will raise serious problems for those coun-
tries being confronted with shortages of medical
personnel. The impact of the Court’s judgements
will be even greater when the new Directive with
respect to “trainee doctors” will be applied, i. e.
as of 1 August 2004 (7). In most Member Sta-
tes, most of the on-call duty requiring physical
presence at the working place is performed by
trainee doctors, working on average more than
55 hours a week (8).

In its reaction to the Simap ruling, the Dutch
government denied that that case was of any re-
levance to the Netherlands. However, the Jaeger
ruling makes clear that the definition of working
and rest time is universal, and applicable in all
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Member States. As a result, the Dutch regulation
on working time is not in line with the Directive.
Since the Dutch government considered that
opting-out procedure would undermine the obje-
ctive of the Directive, they did not use that dero-
gation. Nonetheless, they are now reconsidering
that opinion whereas the United Kingdom has
frequently used the opt-out arrangement (9).

Based on the Jaeger judgement, also other
countries are in the process of drawing up new
legislation incorporating the opt-out clause in
the health sector (e. g., Germany, Spain). New
member States will follow this example (Malta,
Cyprus, Estonia, Latvia and Hungary) (10).

At this moment, the European Commission
is considering to revise the opt-out procedure and
how to re-define the concept of working time in a
more flexible manner (11). However, without thre-
atening the purpose of the Directive: protection of
the health and safety of workers, too much.

Relevance to the Czech Republic

Both the Simap and Jaeger judgements will
also affect the Czech health sector. The Czech
legislator has to transpose the Directive on
working time and incorporate it in national law,
including the Court’s ruling on the definition of the
concept of working time. This means that there
is a problem when the Czech government did
not define time spend on call requiring physical
presence at the workplace as being entirely de-
pendent on the concept of working time.

Furthermore, the consequences are not limi-
ted to the health sector alone, but will also affect
other sectors such as nursery care, professional
fire service and the military where workers work
more than 48 hours per week.

Given the potential problems that may arise,
it is wise to consider the opt-out clause (if not yet
included) instead of waiting for a modification of
the Directive. If not, and in case the Czech govern-
ment did not make use of the opt-out clause, then
there is a risk that doctors may claim the additional
working hours as over time. Since the Directive is
applicable in the Czech Republic since May 2004,
from that date, doctors doing on call services can
base such a claim directly on the Directive.

1. Court of Justice case C-151/02 Jaeger, 9 September 2003, not yet published.

2. Officially, Council Directive 93/104/EC of 23 November 1993 concerning certain aspects of the organisation of
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carrying out his activities or duties”. Whereas rest period is defined as “any period which is not working time”.
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6. Conclusion Advocate-General Colomer in the Jaeger case, para 44.
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8. COM(2003)843 final, p. 20.
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