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LAZNE V ITALII A CESTOVANI PACIENTU

André den Exter
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Clanek pojednava o problematice Ghrady zdravotni péée v zahraniéi v ramci Evropské unie a specialné pak o nahradé dal-

Sich nakladu (cestovné apod.) s touto péci souvisejicich.
Klicova slova: mobilita pacient(, zdravotni pojisténi, zdravotni péce v zahranici.

V novém pfipadé, ktery se tykal pacientd
vyhledavajicich zdravotni sluzby v zahranici,
LeichtlGv pfipad, Evropsky soudni dvir (ESD)
potvrdil svd pfedchozi rozhodnuti, tykajici
se cestovani pacientl (1). Podle soudu maji
pacienti v Evropské unii (podminéné) pravo
obdrzet v zahraniCi zdravotni péci, pficemz
zdravotni pojiStovna by méla uhradit naklady
zdravotni péce a rovnéz cestovni naklady.

1. Fakta

Ludwig Leichtle, némecky ufednik v “Bun-
desanstalt fir Arbeit” (Federélni pracovni ufad),
pozadal svoji pojistovnu, aby uhradila cestovni
naklady, nebot ze zdravotnich dvodu planoval
cestu do Ischie (Italie). V italském lazefiském
mésté chtél podstoupit termalni [éCbu, kterd mu
byla doporucena jeho Iékafem. Kdyz zdravotni
pojistovna odmitla uhradit dodatecné néklady,
pan Leichtle podal Zalobu, ve které se doméa-
hal toho, aby soud urcil, Ze vydaje spojené se
zdravotni pé¢i mu maji byt proplaceny. Podle
stanoviska pojistovny jsou vySe uvedené vydaje
uhraditelné pouze tehdy, pokud je zdravotni pé-
¢e mimo Némecko zcela nezbytnd, coz musi byt
podloZeno lékaf'skou zpravou vydanou k tomu
opravnénym ufednikem (,reviznim lékafem®).
Pokud by tomu tak nebylo, upIné otevfeni pfi-
stupu k evropskym laznim by ohrozilo finanéni
rovnovahu némeckych lé¢ebnych zafizeni. Na
podporu svého pozadavku, pan Leichtle tvrdil,
Ze pozadovand zpréava porusuje princip volného
pohybu sluzeb.

2. Soudni posouzeni

V nésledném predbézném posouzeni byl
Evropsky soudni dvir tdzén, zda evropské
pravo zakazuje takovd pravidla clenskych
statd, jaka se stala pfedmétem sporu. Tedy
takova pravidla, podle kterych dhrada nakladu
spocivajicich ve stravovani, ubytovani, cestov-
ném a navstévnickych poplatcich je podminé-
na pfedchozim souhlasem revizniho Iékafe
a konkrétni lazné jsou uvedeny v némeckém
,Registru 1éCebnych lazni“.

Soud vysvétlil, Ze jiz existuji precedenty,
podle kterych zdravotnické sluzby véetné lazen-
skych sluzeb spadaji pod Clanek 50 Smlouvy
(volny pohyb sluzeb). Neni podstatny zpUsob,
jakym jsou tyto sluzby hrazeny (zdravotnimi
pojiStovnami nebo ze statniho rozpo¢tu). Navic
dospél k zavéru, ze s ohledem na nedostatek

harmonizace v této oblasti, pravo Spolecenstvi
uzndva autonomii Elenskych statli organizovat
(a financovat) jejich zdravotnické systémy véet-
né definice oprdvnéni. Nicméné, i pfi této Cin-
nosti musi ¢lenské staty postupovat v souladu
s pravem Spolecenstvi. Proto Soud odkazal na
pfedchozi pfipady, ve kterych se zabyval otdz-
kou pfedbézného schvaleni, tykajici se zdravot-
ni péce v zahranici (2).

V zésadé ustanoveni o volném pohybu za-
kazuje ¢lenskym statlim, aby thradu nakladd
zdravotni péée poskytnuté v jiném cElenském
staté podmiriovali pfedchozim souhlasem, ne-
bot to brani nebo omezuje pojisténce v navste-
vé poskytovatell zdravotni pée v jiném staté.
Nicméng, schvaleni péée mize byt opodstatné-
né z dlivod(i vefejného zajmu, konkrétné udrze-
ni finanéni rovnovéahy sociélniho zabezpeceni
a ochrany vefejného zdravi, coz zahrnuje potfe-
bu garantovat kvalitu zdravotnich sluzeb s cilem
poskytovat vyvazené lékafské a nemocnicni
sluzby dostupné vSem (3, 4). To se tyka kon-
krétné nemocnicni (intramuralni) péce. Odliv
intramurdlni zdravotni péce mize vazné ohrozit
jak financni stabilitu, tak i dostupnost zdravot-
ni péCe a medicinskych znalosti (zkuSeného
personalu). V tom se lisi od extramurdlni péce,
nebot ta je méné citliva ke zhrouceni (finanéni
nestabilité) nez intramuralni péce. Proto neni
pfedchozi schvéleni pfipustné pro extramural-
ni péci. Ale pokud odliv z domdci extramuraini
péce dosahne urovné, kterd ma Skodlivy vliv
na systém socidlniho zabezpeceni, pfedchozi
schvaleni ziistava stale ospravedinitelné (5).

V konkrétnim pfipadé se spornd otazka ne-
tyka ani tak schvaleni a thrady nékladd zdravot-
ni péCe, ale pravidel, kterd upravuiji uhradu dal-
Sich nakladl zdravotni péce poskytované v za-
hrani¢i (cestovné, ubytovani atd.). S ohledem
na to, ze podminky (zvySené Sance na Uspéch,
zprava napsana reviznim |ékafe) byly odlisné
od téch, které se aplikuji na péci v Némecku,
mohlo by to pojisténciim branit v obraceni se na
poskytovatele zdravotni péée v zahraniéi, a te-
dy byt na pfekazku volnému pohybu.

Néklady souvisejici se stravovanim a uby-
tovanim mohou byt chapény jako nedélitelna
soucast samotné zdravotni péce. Stejné jako
nemocniéni péce mize zahrnovat pobyt v ne-
mocnici, zdravotni péce poskytovana z terape-
utickych dlivodi miZe stejné tak, svym zaloze-
nim, zahrovat lazensky pobyt. Ackoliv cestovni
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naklady a navstévnické poplatky nejsou ve své
podstaté medicinskymi, podle Soudu jsou ne-
délitelné spojeny se samotnou péci, nebot pa-
cient musi docestovat a zlistat v laznich v Ischii
(odstavec 34). Proto podminky pro tyto naklady
musi byt posuzovény v souladu s dfive pfijatymi
pozadavky vefejného z&jmu. Také to znameng,
Ze mira musi byt pfiméfend a jejiho cile nemize
byt dosazeno jinak, méné invazivnimi zplsoby
za stejnych podminek (test proporcionality).
Spolkovy Ufad tvrdil, Ze nedostatek spor-
nych podminek by mohl vazné ohrozit finanéni
rovnovahu systému némeckého socidlniho
zabezpeceni, pokud by nebyl doprovazen ana-
lyzou vhodnosti a proporcionality omezujicich
opatfeni. Vzhledem k tomu, 7e Utad nemohl pod-
pofit své tvrzeni podloZzenymi argumenty, Soud
neakceptoval oddvodnéni vefejnym zdjmem
jako ospravedinéné omezeni volného pohybu
pacientl. Nasledkem toho byly panu Leichtlemu
uhrazeny dal$i naklady lazeriské péce.

3. Diskuze

Ustanoveni smlouvy o Evropskych spole-
Censtvich (ES), ktera se tykaji mobility a pfe-
nositelnosti prav, jsou zaloZena na principech
volného trhu a plivodné nebyla zamyslena tak,
aby zahrnovala zdravotni péci (6). Nicméné
od rozhodnuti v pfipadech Decker a Kohll je
nyni zfejmé, ze zdravotnické sluzby spadaji
pod smlouvu o ES (7). DalSi rozhodnuti po-
tvrdila a rozsifila pravo pacientl vyhledava-
jicich zdravotni péCi v zahranici. Nyni je zde
nékolik precedentt, které stanovi, Ze pacient,
ktery chce byt 1é¢en v zahrani¢i v nesmluvni
nemocnici, musi mit pfedchozi schvaleni od
své zdravotni pojistovny. V takovém pfipadé
schvaleni miize byt ospravedinitelné z divodu
vefejného zajmu. To je v3ak odlidné od situace,
kdy ma pojistovna smlouvu se zahrani¢ni ne-
mocnici. Pak neni pfedchozi schvéleni vyZa-
dovano s ohledem na smluvni podminky, které
se tykaji poskytovanych sluzeb, pouzitelnych
tarifG atd. To je vysledek pfipadu Smits/Peer-
boms. Pfijeti do nemocnice je proto zésadni
podminkou. Obecné je nemocnicni pobyt vy-
kladan tak, ze je vyzadovan 24hodinovy pobyt
ve zdravotnickém zafizeni.

V pfipadé, Ze pacient vyZaduje jinou nez
nemocni¢ni péCi, na kterou méa pravo, pfedcho-
zi schvaleni pojiStovnou neni tfeba. Pacienti tak
maji svobodu navstivit Iékafe v jiném Clenském
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staté a péce musi byt uhrazena az do vyse,
v jaké by byla hrazena v jejich vlastnim systému
(pfipady MiillerFauré/Van Riet). Problém nasta-
v4 tehdy, pokud béhem ambulantni péée (nebo
jednodenni péce) v pfipadé komplikaci je vy-
Zadovéno pfijeti do nemocnice. Nabizi se tedy
otézka, kdo uhradi naklady nemocnicni péce?
Mezi zdravotnimi pojiStovnami v Nizozemsku
je obvyklé, Ze pokud pacient nepozada o pred-
béZné schvéleni, je piné zodpovédny za vzniklé
naklady nemocni¢niho pfijeti a/nebo lécbu.
Nedostatek schvaleni tak mize znamenat pro
pacienta vazné finanéni riziko.

Ackoliv pfipad MillerFauré byl pokladan
za posledni v sérii pfipadu, které se tykaly
pfeshranicni péce, rozhodnuti ve véci Leichtle
dale vysvétlilo vyznam pravidel Spolecenstvi
s ohledem na néklady nemocnicni péce v ji-
ném Clenském staté (cestovné a ubytovani).
V zésadé je Clenskym statim zakazano sta-
novovat dalSi (pfisnéjsi) podminky pro vydaje
souvisejici s nemocniéni péci, které nejsou vy-
zadovany pro pfijeti v nemocnici v domovském
staté. Takové narodni podminky mohou ohrozit
volny pohyb pacientli a bez opravnéného di-
vodu vefejného zajmu nejsou povoleny.

Je v3ak zfejmé, Ze odhlédneme-li od posi-
leni prav pacientt na dostupnost zdravotni pé-
¢e v zahrani€i, tato rozhodnuti ovlivni nérodni
rozhodovani o alokaci ve zdravotnictvi, zahrnu-
jice v to i nakupovéni (nasmlouvani) zdravotni
péce institucemi socidlniho zabezpeceni. Za-
prvé, rozhodovaci ¢innost Soudu uloZila revizi
narodnich pravidel tak, aby doslo k odstranéni
neopravnénych omezeni pro (Uhradu) zdravot-
ni péci v zahrani¢i. Navic, nérodni pravidla,
kterd omezuji nasmlouvani zdravotnickych za-
fizeni pouze v ¢lenském stété, jsou zakdzana.
Nicméné, podminka, Ze zdravotni péce ma byt
poskytovana v zafizeni, které je uvedeno v tzv.
Registru lazni, nemusi nutné omezovat pfistup
k lazenskym sluzbam v jiném Clenském staté,
nebot smysl takové podminky je zajistit, Ze
pojistovny mohou kontrolovat “vaznost” sluzeb
poskytovanych v domécich i zahrani¢nich laz-
nich (8). Podminky registrace i tak mohou mit
omezuijici efekt, ale ten zavisi na podminkéch

pro registraci, zda jsou nebo nejsou objek-
tivni. Kone¢né, definice narokd na zdravotni
plan stejné jako objemu garantované uhrady
z(stava vyluénou pravomoci Elenského statu.
Tato skutecnost je zapfi¢inéna nedostatkem
harmonizaénich opravnéni na urovni Spole-
Censtvi v oblasti socidlniho zabezpeceni.

V lofiském roce Evropska komise zare-
agovala na sva omezend opravnéni oblasti
zdravotnictvi zahdjenim “procesu na vysoké
Urovni, ktery ma reflektovat mobilitu pacientd
a pokroku ve zdravotnictvi” (9). Vysledky to-
hoto procesu byly publikovany ve dvou sou-
visejicich komuniké. V prvnim Komise podpo-
ruje Clenské staty ve vyvoji vysoce kvalitnich,
dostupnych a udrZitelnych zdravotnickych
sluzbach (10). Druhé komuniké se zaméfuje
na “akéni plan e-zdravi” pro vyuzivani infor-
macnich a komunikaénich technologii, které
maji pomoci zlep$it dostupnost, kvalitu a efek-
tivitu zdravotnickych sluzeb v Evropské unii.
Spole¢né s dalsimi opatfenimi jako je (navrh)
Smérnice o sluzbach ve vnitfnim trhu, sjed-
noceni prav pacientl, zkvalitnéni evropské
strategie zdravotnickych profesi, ktera pokry-
va Skoleni, nébor a pracovni podminky, tento
proces je duleZitym krokem k evropské zdra-
votni politice.
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HEALTH SPAS IN ITALY AND PATIENT

MOBILITY

André den Exter
Erasmus University Rotterdam

In a new case on patients seeking medical services abroad, the Leichtle case, the European Court of Justice (ECJ) confir-
med its previous rulings on patient mobility. According to the Court, patients in the EU have a (conditional) right to receive
health care abroad, whereas the sickness fund should reimburse the costs treatment and travel expenditures.

Key words: patients mobility, health insurance, health care abroat.
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1. The facts

Ludwig Leichtle, a German civil servant of
the Bundesanstalt fiir Arbeit (‘Federal Labour
Office’), asked his insurer to cover the costs
of travel, since he was planning a trip to Is-
chia (Italy) for medical reasons. In the ltalian
spa town, he would undergo a thermal cure,
recommended by his physician. When the
Anstalt refused to pay the additional costs,
Leichtle filed a suit in which the Court should
confirm that the expenditure associated with
a health cure should be reimbursed. According
to the Anstalt, the expenditure referred are re-
imbursable only when the health cure outside
Germany is absolutely necessary established
in a report drawn by a medical officer. If not,
the complete opening up of access to Euro-
pean spas would endanger the financial equili-
brium of German cure establishments. In sup-
port of his action, Mr. Leichtle claimed that the
required report infringes the free movement of
services-principle.

2. Court procedure

In the following preliminary ruling, the ECJ
has been asked whether European law preclu-
des rules of member states such as those at is-
sue, under which the reimbursement of expen-
ditures incurred on board, lodging, travel and
visitor's tax are conditional to prior approval
by a medical officer and the spa concerned is
listed in the German ‘Register of Health Spas’.

The Court explains that it is settled ca-
se law that health services, including spas,
fall into the scope of Article 50 of the Treaty
(free movement of services). Irrespective the
way these services are funded (by sickness
fund premia or national budget). Moreover,
it concludes that, due to the absence of
harmonization in this field, Community law
recognizes member states’ autonomy to or-
ganize (and finance) their health care system,
including the definition of entitlements. None-
theless, by doing so, member states should
comply with Community law. Accordingly, the
Court refers to previous cases in which it de-
alt with prior authorization concerning health
care abroad.

In principle, the free movement provisions
prohibit member states to make reimbursement
of medical costs incurred in another member
state subject to prior authorization, since it
deters, or prevents insured persons from visi-
ting health providers in another member state.
However, authorization of treatment can be
justified for reasons of general interest, name-
ly maintenance of the financial balance of the
social security scheme and protection of public
health, which includes the need to guarantee
the quality of medical services and the aim
of providing a balanced medical and hospital

service open to everyone. That is particularly
the case when hospital care (intramural care)
is concerned. An outflow of in-patient health
care may seriously threat both member states’
financial balance and the availability of health
care and medical skills. This is, however, diff-
erent with respect to extramural care since it
is less susceptible to disruption (financial im-
balance) then inpatient health care. Therefore,
prior authorization is not allowed for extramural
care. But where outflows from domestic extra-
mural care reaches a level that has deleterious
effects on the social insurance scheme, prior
authorization still becomes justified.

In this particular case, however, the ques-
tion raised did not concern so much the appro-
val and reimbursement of the expenditures of
the health cure, but the rules concerning the
reimbursement of other expenditures related
to the treatment abroad (travel, lodging, etc.).
Since the conditions (increased prospects of
success, and the report written by a medical
officer) were different from those applicable
to cures in Germany, it could deter the insu-
red from approaching health care providers
abroad, ergo, hindering free movement.

Expenditures related to board and lodging
can be considered as forming an integral part
of the health cure itself. After all, just as hos-
pital treatment may involve a stay in hospital,
a health cure administered for therapeutic pur-
poses may well, by its nature, involve admissi-
on at a spa. Although travel costs and visitor’s
tax are not medical in character, according to
the Court, they are inextricably linked to the
cure itself since the patient is required to travel
and stay at the spa in Ischia (para 34). Conse-
quently, the conditions for these expenditures
have to be tested according to the previously
accepted general-interest reason. Also, this
means that the measure taken should be ne-
cessary and its objective cannot be reached
by an alternative, less invasive measure under
the same conditions (proportionality test).

The Bundesanstalt claimed that the
absence of the disputed conditions would
seriously harm the financial equilibrium of
the German social security system without
accompanied by an analysis of the appropri-
ateness and proportionality of the restrictive
measure. Since the Anstalt could not support
that claim with well-founded arguments, the
Court did not accept the general-interest
reason as justification of free movement of
patients. As a consequence, Mr Leichtle was
compensated for the additional expenditures
of the health spa.

3. Discussion
The provisions in the European Com-
munity (E. C.) treaty relating to mobility and
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portability of rights are based on free market
principles and originally, were not intended to
cover medical care. However, since the Decker
and Kohll rulings, it is now settled that health
care services fall within the scope of the EC
treaty. Further rulings have confirmed and ex-
tended the right of patients looking for health
care abroad. Now, it is settled case law that
a patient who wishes to be treated abroad in
a non-contracted hospital, requires prior au-
thorization from his/her sickness fund. In that
case, authorization can be justified for reasons
of general interest. This is, however, different
when the insurer has contracted the foreign
hospital. Then, prior authorization is not requi-
red due to contractual arrangements concer-
ning the provided services, applicable tariffs,
etc. This is the outcome of the Smits/Peer-
booms case. Hospital admission is therefore
a crucial condition. Generally, hospital stay is
interpreted as requiring 24 hours admission in
a health care institution.

In case a patient searches for non-hospital
care to which he is entitled to, prior authorizati-
on from the sickness fund is not needed. Pati-
ents are thus free to visit a physician in another
member state and should be reimbursed up to
the level of reimbursement of their own sys-
tem (MllerFauré/Van Riet case). A problem
occurs when, during a non-hospital treatment
(or day admission), in case of complications,
hospital admission is required. The question
raised, is who will cover the costs of hospital
admission? Among sickness funds in the Ne-
therlands, it is common practice that since the
patient did not ask for prior authorization, he
will be fully responsible for the expenditures of
hospital admission and/or treatment. In a way,
absence of approval can have serious financial
risks for patients.

Although MullerFauré was considered the
latest in a line of cross-border care cases, the
Leichtle ruling further explained the meaning
of Community rules with respect to hospital-
-related expenditures in another member sta-
te (travel and accommodation). In principle,
member states are prohibited to formulate
additional (more strict) conditions for hospi-
tal-related expenditures that are not required
for hospital admission in the homeland. Such
a national measure may hinder the free move-
ment of patients, and without a justified reason
of public interest, not allowed.

What has become clear sofar, is that, apart
from strengthening patient’s right to access to
health care abroad, these rulings also affect
national decision-making on the allocation in
health care, including the purchase of health
care services by social security institutions.
First of all, the Court’s jurisprudence imposed
a revision of national rules removing unjusti-
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fied barriers to (the reimbursement of) health
care abroad. Furthermore, national rules that
restrict contracting to health institutions in
the member state exclusively, are forbidden.
However, the condition that a health cure
should be provided by an institution listed in
a so-called ‘Registration of Health Spas’ does
not necessarily hinder access to spa services
in another member state, since the ratio of such
ameasure is to ensure that sickness funds can
check the “seriousness” of services provided
by health spas, in and outside the country.
Nonetheless, the registration requirement may
still have a potential hindering effect but that
depends on the conditions for registration,
whether or not they are objective. Finally, the
definition of the health plan entitlements, as
well as the amount of reimbursement granted,
remains the prerogative of the member states
themselves. This is caused by the absence of
harmonizing competences at Community level
in the field of social security.

Last year, the European Commission has
responded to its limited competences in the

field of health care, by starting a ‘high level
process of reflection on patient mobility and
health care developments’. The outcomes
of that process were published in two com-
plementary Communications, one, in which
the Commission supports member states in
developing high-quality, accessible and sus-
tainable health care services. The second
communication sets out an “e-Health action
plan” for using information and communica-
tion technologies to help improve access,
quality and effectiveness for health services
across the Union. Together with additional
measures, such as the (draft) Directive on
Services in the Internal Market, harmonising
patients’ rights, improvement of the European
health professions strategy covering training,
recruitment and working conditions, this re-
flection process is an important step towards
a European health care policy.

3. Conclusion
By its rulings on health care services
abroad, the European Court of Justice has

facilitated and strengthened patient mobility in
the European Union. As such, the Court deals
with the nexus of the European free movement
principles and the member states’ responsibi-
lity to guarantee the sustainability of national
health systems. Although the Court does not
question the exclusive competences of mem-
ber states in providing public services, it does
not provide a carte blanche. National govern-
ments should respect the economic principles
of community law and may introduce certain
barriers to free movement of hospital services,
only conditionally and when absolutely neces-
sary for reasons of public interest.

The European Commission has responded
to these rulings by setting first steps towards
a communal strategy aimed at strengthening
the rights of patients in the EU. Unmistakenly,
such a strategy will further affect the organiza-
tion and financing of members states’ health
care system since it touches highly sensitive
issues, such as difference in high-quality ca-
re and different level of resources invested in
health care.

OTAZKY A ODPOVEDI

V kazdém cisle naseho casopisu ZDRAVOTNICKE PRAVO V PRAXI

Jje pro Vds ptipravena rubrika OTAZKY A ODPOVEDI,
ve které odpovidame na Vase dotazy.

Timto Vis opét zveme k diskuzi s odborniky v prdavni problematice,

kteri budou ochotné odpovidat na vsechny Vase dotazy

z oblasti medicinského prava.

Vase dotazy miizete mailovat, faxovat nebo posilat postou,

pFipadné i telefonovat.

Kontakt: SOLEN, s. r. o., Lazecka 297/51, 779 00 Olomouc
redaktorka: Zdenka Francovd, francova@solen.cz
tel.: 582 330 438, mobil: 777 577 425, fax: 582 396 099
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